CHINA BUSINESS 2T
LAW JOURNAL 72~

June 2013 | Volume 4, Issue 6 203FE6H | F4BFE6H

TRB: FRTURIMIEE S : BRI B
BT (FHERE) BIER | PESREXRNFEN | SEEBETERINNG

In perspective: Expert views on | Beyond resources: Redefining | Profile: HP’s general counsel
www.cblj.com Labour Contract Law changes | China’s ties with Latin Americal shares secrets of success




RIEERE

Rt 9 o A AR A A

Assistance crucial with shares

pledge
' , Nick Tsilimidos

L. Papaphilippou & Co

BImE ST

e

ZEHRRHT

Associate

L. Papaphilippou & Co

Cyprus

£,
dm

EFE?WEE’\J%, av;EEING VNSRS
1S E AR (S %) ZHA
BRGEH—FAHEN BRAN) KBREE, 1F
ABEHRFSHEITRIENER EFRE
HEEFAA R ARM I EREGRP, BTHR
BN = OEBHRPRG AR SR
BRI

BRI EEHEREITERE 149 F
(ERENE) ME. EFEWET (GRIE) BX&K
HEERERBH. HREANKELEE
X RN RE B . Hesh, EFHET (G
Y SREBEBEREMLEZERHEN
Bz &b, ZOFREA T RN RR A
RS ERBRUR R SR .

AREARN

BRRERERIMERENANEREE
SEERIEPAHRH—MIEETEH K.
HEBUTIRIURAGRER, HERANSRUEIE
ERBRZMEFA N AT
R RRRASE, BLH SRR H
FrERNRBETHRA tRHRAERRK
WERAERPIFER (HEFLEELN), A
ABRN (FEARAFEER A EAA) B
TR AR SRR RIEICE A A.

ATHRERN IR ERERERYNH
BEAWHITHE, RRREGRFESE
BFEREAFLRIIERYAREFIEH
TEEF L Bk, RINGHERFEER
AERK, HRARTEEEDREEITA
BENHIE AR IIE TEZ &R,

REZEHEE (GRIE) RERFAE
RRERLEF, BRATEEEN, A
BUNAEEABESGR LEF.

BEFHERERZE, FIRATER

&) 5% | CHINA BUSINESS LAW JOURNAL

agreements in Cyprus

B4 REBIRAR AR 2 TR X TR
B 4 B 38 AN A K A AL B 4R & B B9 AZOE
Bl

HER

REWE EAXHE, BEERTRE
BIBR ZR & A RPN N— 1 1 3 4R ST IR AR A Y
EFTx, FEARAHE—MBEM, RPL
RETRDEBNRFEMF.

ERFEMPMAETZHREEER,
AILLB T E M IRE AR EEAN RN
IDRER B BRI EILIT A &
W (GRE) BRI EBANES
FPTEE R ARSI/ SUAE.

HHRN ST

B & RR AT RIPBR AR 3
MEITRERXH, EitXEERMELRP
B ABIF s AR AR To

— R ME A RS & B B4 o
B EERERE. ERMNFIREENT
LB A, NTE S B A JT 35 (R f it
— SR RIE AR AT IR AT LU 4 B
RIBEEEEHET.

REMBHHIXHHREHRAEE, B
XA ATERR, AR
T H BT A RIS 1T AR B R % B R i%
PATHER.

iU e E ]
WEH (G Ial%D) e

L PAPAPHILIPPOU & CO LLC

17 Ifigenias street
2007 Strovolos, P.0. Box 28541
2080 Nicosia, Cyprus

HiE Tel: +357 2227 1000
fEH Fax: +357 22271111

FE FHR44 E-mail: nt@papaphilippou.eu

www.papaphilippou.eu

LEADING. EVOLVING. ACHIEVING.

RIFEXAEZSHEKR, RIUTTHM

THHEB X EEER:

1. BEEFERTHRBREIL XY, BfE
BN AT B AR mm it F iR e
BRAERE;

2. CEFERINEL. RERMIEILN
ERRRWARRE (1) L
1TRIBHRA M EIE;

3. AAIHHA. BXHRAABRRAF @
T BRI TR

4, REWEBNATEEMRBERE,
IZE R BHFH BN AL R R BT
BRZIRH;

5. AR BURBMNERZHERNEINER
o

EFEFRERE

BISERENT & ABAIEET WAL
SRR F AR HPITERRI R SR,
BEMBFEEENNE RTHRES
EEEFRNEIMBRNEAGRNEEE
FEAGRLEEZRBIREULELZ
b, BRI ROZ AN SRR BRBEIT
BAUSR R ERIBIT AR NTIRERE L.

HELRIERE

SN, B A RSt — SR 3
ERMEARIRRAMRI A B PTITIIA 2
AER. MRERVNERERBMER—
B, M. ERREFEHAIEIBEE
FHEICRMEILHNF. FEBRZHR
FRERYUEAENREEIE, HAES
BATEEN FRAEBITRAR G R
M Z BRFEEHER. B



pledge describes a contractual rela-

tionship whereby the physical pos-
session of any asset capable of actual
(or constructive) delivery is delivered
by one person (the pledgor) to another
(the pledgee) as security for payment of
a debt or performance of a promise. In
the context of a pledge agreement con-
cerning the shares of a private company
incorporated in Cyprus, such assets
comprise the original shares certificate
which evidences title to such shares as
therein expressly mentioned.

A shares pledge is predominant-
ly regulated by the Contract Law of the
Republic of Cyprus, whose applicable provi-
sions purport to codify the developed and
long established UK common law principles
in the field of bailment. In addition, the
striking similarities of the Contract Law to
similar enactments across ex-Commonwealth
countries, plausibly explains the credibility
enjoyed by the shares pledge agreement in
cross-border financing transactions.

Trusted medium

The shares pledge agreement
comprises a much trusted medium for
creditors in securing a loan or a deferred
payment. On execution of the shares
pledge agreement, the pledgor hands
over to the pledgee the share certifi-
cate of the shares used as security.
The ownership of the pledged shares
remains with the pledgor, as it is only
the possession of the shares certificate
that is delivered to the pledgee. The
pledgee (or any other person nominated
by the pledgee) shall become the regis-
tered owner of the pledged shares once,
and if the pledgor is in default (or in
continuous default) of the terms stipu-
lated in the shares pledge agreement.

In order for a shares pledge
agreement to be valid and enforceable
between the parties thereto, certain
statutory formalities relating to the at-
tachment of the security interest to the
asset and its perfection would need to
be strictly adhered to. In particular, a
shares pledge agreement would need to
be expressed in writing and be signed
by the pledgor in the presence of at
least two competent witnesses.

Prudent practice
Although Contract Law does not

require the signature of the pledgee on
the contract of pledge, prudent practice

would invariably advise for the signa-
tures of both parties thereupon.

Once executed, a notice of such
pledge, along with a certified copy of
the shares pledge agreement, would
need to be delivered by the pledgee to
the company whose shares have been
the subject matter of the pledge.

Memorandum

Upon receipt of the aforesaid, the
company enters a memorandum against
the shares pledged in the register of
members it maintains internally and
delivers to the pledgee a certificate
declaring that the said memorandum
has in fact been entered therein.

The rationale behind the memoran-
dum recorded in the register of members
is primarily to caution the officers of
the company by way of notice from
procuring any unauthorised transfers of
the pledged shares.

No specific format and/or wording
of the notice or the memorandum is
provided by Contract Law.

Security document

As the shares pledge agreement is
a security document intended to serve
and protect the interest of the pledgee,
it comes as no surprise that it is drafted
pro-pledgee.

A bundle of essential ancillary
documents annexed to the shares pledge
agreement purport to facilitate and com-
pliment the prompt and transparent
enforcement mechanics of the contract
of pledge, thereby enabling the pledgee
to transfer the pledged shares into its
name without the need of any further
consents or intervention of the court.

Whilst all ancillary documents therein
contained are signed by the pledgor,
many will remain to be dated by, and
at the option of, the pledgee, should
and when an event of default trigger the
enforcement of the security.

Bundle of ancillaries

Depending on the needs of each
financing transaction, the bundle of
ancillaries annexed to the shares pledge
may include inter alia:

i. a signed, yet undated, instrument of
transfer concerning the transfer of
the pledged shares from the pledgor
in favour of the pledgee;
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A shares pledge is
predominantly regulated
by the Contract Law of
the Republic of Cyprus

ii. a signed, yet undated, board reso-
lution approving the transfer and
registration of the pledged shares
evidenced by the instrument of
transfer mentioned in point (ii);

.an irrevocable proxy and power of

attorney in respect of the pledged

shares granted from the pledgor in
favour of the pledgee;

iv. undated resignation letter of the
directors and secretary of the
company whose shares are the subject
of the shares pledge agreement;

v. a letter of authority and undertaking
from the secretary and each director
of the company.

Preparing an agreement

The assistance of a legal professional
licensed to practise the laws of the
Republic of Cyprus will prove invaluable
in the context of preparing a valid and
enforceable shares pledge agreement.

Apart from opining on the need to
register and stamp the share pledge
agreement in the Republic of Cyprus,
legal comfort ought to be sought by the
creditor as to the capacity of the body
corporate to validly enter into the shares
pledge agreement.

Articles of association

In addition, the articles of associa-
tion of the company whose shares are
pledged should further be thoroughly
and proactively examined pre-execution.

Pre-emption rights, director’s
right to decline the registration of a
transfer of shares at their absolute and
sole discretion, as well as reserved
matters requiring an increased majority
threshold for shareholder resolutions
may, amongst others, become insuper-
able obstacles upon, or after, enforce-
ment for the unwary creditor if not
tuned alongside the ambit of the shares
pledge agreement. Hl
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