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An increase of authorised share
capital comprises one of five capital
operations listed in section 60 of the
Companies Law, which may be exercised
by a company limited by shares “if so
authorised by its articles”. Where the
articles of association of such a company
do not expressly contain an authority
to increase share capital, they would
need to be amended by special resolu-
tion to facilitate such authority for the
increase to be effected. An increase
of capital requires the approval of the
company’s shareholders and is effective
from the date such shareholder resolution
is passed. In the absence of an express
requirement in the Companies Law, the
type of shareholder resolution required
— ordinary or special — is a matter of the
construction of the articles of association
of each company.

Pursuant to section 62(1) of the
Companies Law, the shareholders’ reso-
lution authorising the increase of capital
would need to be filed with the Registrar
of Companies within 15 days from the
date the resolution is passed. In practice,
the company secretary submits a certified
true extract of the shareholders’ resolution
authorising the increase of capital to the
Registrar of Companies, along with Form
HE14, which sets out numerically the

Increase of share capital

Do the articles of association authorise an
increase of share capital?

Articles of association
amended by special
resolution to permit

increase of share
capital

Shareholders resolve increase of share capital by

passing a resolution of such type as is required in

the articles of association. The increase of share

capital is effective from the date the shareholders
resolution is passed

15 days

True extract of the shareholders’ resolution is filed
with the Registrar of Companies and capital duty
paid on the amount of the increased share capital
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increase of share capital for the purposes
of calculation of the capital duty due.
Capital duty is calculated at a rate of
0.6% on the amount of the share capital
increase or €20 (US$27), whichever
amount is greater, and is payable at the
time all filings pertinent to the increase
of share capital are submitted to the
Registrar of Companies.

Subject to confirmation by the court, a
company limited by shares may by special
resolution, and if authorised by its articles,
reduce its authorised share capital in any
way. Where the articles of association of
such a company do not expressly contain
an authority to reduce share capital, they
would need to be amended by special
resolution to facilitate such authority
for the reduction to be effected. The
rationale behind the sanction of the court
is to ensure that the proposed reduction of
share capital is fair and equitable, not only
among the shareholders of the company,
but among any other interests dealing with
the company.

The court application for the confir-
mation of the share capital reduction is
done by petition instituted in the matter
of the company and in the matter of the
Companies Law after the passing of the
shareholders’ special resolution approving
the share capital reduction.

Apart from the boilerplate particulars
customarily included in company court
applications — incorporation, registered
office, operative objects of the memo-
randum of association, share capital
— the petition must clearly point out the
operative provision in the articles of as-
sociation of the company permitting the
reduction, the relevant special resolution
approved by the shareholders as well
as the reasons the reduction of share
capital is sought.

The petition must be supported by
affidavit sworn by any of the officers of
the company. The said affidavit should
exhibit: a) certificate of incorporation
of the company; b) memorandum and
articles of association of the company; c)
special resolution approving the reduction
of capital, including any notices pertinent
and applicable to the mode and medium
of approval of the special resolution;
d) most recent financial statements
of the company and/or management
accounts; e) consents of the creditors to
the proposed reduction of share capital
or any other confirmation that their debt
has been discharged, determined or
otherwise secured.

CORRESPONDENTS

Reduction of share capital

Do the articles of association authorise a
reduction of share capital?

Articles of association
amended by special
resolution to permit

reduction of share
capital

Shareholders resolve reduction of share capital by
special resolution

Application made to the court to confirm reduction
of share capital as approved by the special resolu-
tion of the shareholders

Office copy of the court order confirming reduction

of share capital supported by a copy of the special

resolution approved by the court are filed with the

Registrar of Companies. The special resolution, as
confirmed by the court order, is effective on

registration of the order and the special resolution
by the Registrar of Companies (not before)

Confirmation of the share capital
reduction by the court is discretionary
and may be conditional on such terms
and conditions as the court thinks fit. An
office copy of the court order confirming
the reduction and of the special resolution
approved by the court must be submitted
to the Registrar of Companies for registra-
tion. Upon registration of the order and
the special resolution, and not before,
the special resolution for reducing share
capital as confirmed by the registered
court order will take effect. The certifi-
cate by the Registrar of Companies shall
be conclusive evidence that all require-
ments of the Companies Law with respect
to reduction of share capital have been
complied with and that the share capital
of the company is as stated in the relevant
special resolution. [l
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