CHINA BUSINESS 2T
LAW JOURNAL %2

November 2013 | Volume 4, Issue 10 203N B | $£4EBFE10H

JiCHH

8 AL HES 17 ) ] B

TkT: fhiEIMRRE =il T RV ERRBHRE| FUHE: FE MG

ZRERBEEK BEZID? AgLei? | SMNEPERAEFR
Here be dragons: Outbound Watch IT! Are your secrets Dispute Digest: China should

www.cblj.com entrepreneurs beware the risks | safe? Is your system secure? open up to foreign institutions



RIEERE

PAFA B vl Bt R I DU WA BE
Raising acquisition equity through
a Cypriot holding company

Nick Tsilimidos

L. Papaphilippou & Co
BINEZET

2

ZEHIEHT

Associate

L. Papaphilippou & Co
= Cyprus

)A RERBOBERE, LHERF
BT AREZTHBECHRAE
it BESEXEEANFER (IPO) B
REHNT RANEBERAER, AL
REATERREENRLX, 555
miAEtt, XARER— N ERMNAER
Eo AT, EE EFTX—FXTRERE— IR
BRI, IPO HHEEXRMEN IR A
FIEFE A, AR RITFAEERS,
BRY, LR AREM SRS HREME
ERBEEFEETEAZESHIIM, ™
Bt T EHRAT R EE AT MEREN
X FALREIEHBECHEZREN. BF
R EREFNZAF AN, YWIWRAT
BER A — AR5 IR st KB TR
Xt BAR S BRI EW i it A B I X B AR
% T 28 7 B BT 2 AR 2 R B R R M I ke SE
B, ZAHNFERBIZERARRR
EHBEIMMARBDNURAERF, BA
ERUINTHEERALSE, Fit—LH 510
AT 3 R A A B B PR SR O B 2 2 4
EEBR AT — R AR RENEZITRIRA
B ZARARAERFAS ERARE
BRI E H R TE A A RIS N EAR, a0
REAZRMN B X HRER (R ERTH).
EEBRAHERZIT AL R RKAERSAD
ARBWERITRAE.

%5 A TR Bl —5¢ 4 1]
IBHRZ AT IR A

&) 5% | CHINA BUSINESS LAW JOURNAL

fic & Rz {7

B R R BT R & R E AT IE IR
ARAACKEREE R ZITHRAE. 10
REERACEMBERIT, HBELERRR
B LA E A2 40 AL RE B AR AR ORI K BY Sk
REBIEERA

RIE (A RIE) 862 &, LiR43IR
WHERMERELZHE 15 XKHRX
REEMLER; FEABEMLHRNE
AR, RAAFMEMAAZEHR 0.6 %,
M 20 BRTTATBRo

—BRAEMRRFBEHZET
RN, EEREMERARDEERM
BERMIA - REHTHRE L BT
ERAENHEFROGIIMERL, RHE
RENAEETFEEE, FOARERES
MEMNEEME.

HTEBERRERS LR, ERATE
EREREZBRMNER ML FHAIRIE
TEAUSR R E AT 8 H 2 B /Yt & 8o
B HHEHRRAR = AGERES,
FEBTERA TR ENKE.

RIE (AFEY 8 51 &, MAEEMR RN
RBEIZAR—ITANRBELZERRER
AEMA &R B AR XTIV 1%
FHARE, BABAE BT RN T

5N, 5 51 FWMETIENAEIU
SN IS BL & AR Y X SRR R EEFFAPLL
BON, BEERFEASERX, BARX
R AR AT AR AT Sk STAHE TR B 2R %
%, FERRNAF ARREERERET.

I2Ewpaid

HEHRBEHATME, B S5

L PAPAPHILIPPOU & CO LLC

17 Ifigenias street
2007 Strovolos, P.0. Box 28541
2080 Nicosia, Cyprus

HiE Tel: +357 2227 1000
fEH Fax: +357 22271111

FE FHR44 E-mail: nt@papaphilippou.eu

www.papaphilippou.eu

LEADING. EVOLVING. ACHIEVING.

WREWNBFERATDNUIEH. ZE
AXH/ RAMENRBEERAR /&
FANMWERAE, AXMER TR
WREEERFEH ORI, AmiEE
BiRERATBMRMMAZHAEREER
HEHo

Rz {5 B4R

BRR—MERXER, IHIEMSLE LaE
BRI EFEEEBB A EXR
SEREE—IA (HEAN) BRHES—1
A (BRAN), EABRE GRS HEITHRIEN
B fRo XA KRB Az B SR H LT
B XMAFESREBRAGE, HHAH
IERRIZAZ IR A B X L R PR B 1o

Xt F GRSk, R BRI AT —
TMERAENA R, EEREEER. &
EZRWBUHRHILE, HRARER S
Pr#siR AR B IR BUEAE A B R Z LB BN
HEANRMHPFAERNABTHREA,
EABRZERINARNRZWNRBUER S B.
WMRRERMD BRI A E R, HER
A—B&EY), A FHESFHRT, i
N BUEE TE B fE faT Eotth A Bz 24 B A B
HRMEEERBA.

KT W B B B AR Qe 7= £ B =)
EATEBBIERAR, RSRARE
SRAREEERZ—. BRT LR
EWEBIRTHIEMR, AARFENEH MR
EARE, hR1EW, XERAN—TF
Rzl &4t .

AFY MBI ERIEAR R, BR—1T45
AMIEIAWE S sEERA RN
AT EI IV 55 2 8%, AR S R (ARE) £
53 £MEME L FFISMER. W



From a funding strategy perspective,
going public enables a company to
enlarge and diversify its equity base.
By tapping into a wide pool of potential
investors and thus generating growth
and working capital, an initial public
offering (IPO) on a securities exchange
may enable cheaper access to capital
compared to the over-the-counter
market. Getting there is undoubtedly
a demanding process, as an IPO is as-
sociated with significant start-up — and
ongoing — legal, accounting and under-
writing costs. Increased thresholds of
financial and business reporting and
disclosures would need to be met by
the prospective public company as well,
and one cannot sign off the risk that the
required funding may not be raised.

For emerging companies evidenc-
ing potential profit or cash flow im-
provements, a takeover may well be an
appealing liquidity alternative strategy.
Where the primary acquisition of the
target company is structured through
the secondary acquisition of the target’s
Cypriot holding company, the buyer will
almost always explore purchase avenues
through the holding company itself.

The capital clause in the memoran-
dum of a Cypriot private company sets
out the amount of the authorised capital
and, further, how this authorised capital
is divided and represented in shares of
a fixed amount.

The authorised capital connotes the
amount of capital that a company is
authorised to issue. The company may
in general meeting, if so (and how so)
authorised by its articles of associa-
tion, increase its authorised capital by
such amount as may be resolved by its
shareholders. The subset of the autho-
rised capital that has been issued to the
shareholders of the company forms the
issued share capital.

Allotment of shares

An allotment of shares presupposes
that the Cypriot holding company has
authorised yet-unissued share capital.
Where the authorised share capital has
been issued in its entirety, a sharehold-
ers’ resolution of the type prescribed
in the articles of association of the
company, resolving its increase, will be
necessary. Pursuant to section 62 of
the Companies Law, the return of the
said special resolution would need to be
filed with the Registrar of Companies

The authorised capital
connotes the amount of
capital that a company is
authorised to issue

within 15 days from the date the resolu-
tion is passed. The total amount of the
increased capital multiplied by 0.6%
or the sum of €20 (US$27), whichever
amount proves higher, represents the
sum that will be payable to the Registrar
of Companies by way of capital duty.

Once the increase resolution is
passed and the new shares created,
their subsequent allotment to the willing
buyer-shareholder vests with the board
of directors of the holding company.
Save for limited exceptions provided by
statute, shares may not be allotted for
less than their nominal value, as the
same is connoted in the memorandum.
With no maximum value ceiling set by
statute, the board of directors of the
holding company enjoys a near absolute
discretion in allotting the shares at any
amount at a premium, i.e. in excess of
their nominal value. This excess amount
is reflected as a balance sheet entry and
placed in the holding company’s share
premium account.

Pursuant to section 51 of the
Companies Law, the return of allotments
would need to be filed with the Registrar
of Companies within one month from the
date the relevant resolution is passed.
Late filings are permitted with the leave
of the court. It should be noted that
capital duty does not apply to amounts
paid as premium.

It should be noted that section 51 is
also explanatory as to how shares can be
allotted for consideration other than cash.
This route is less popular in acquisitions
yet highly relevant in debt restructuring,
as an allotment of shares may be used as
consideration to pay off any outstanding
debts and keep the balance sheet of the
company presentable.

Loan agreement

It is not uncommon for the buyer to
channel the purchase amount to the
target holding company through a loan
agreement. Taking into account that the
aim of the buyer/lender is the acquisi-
tion of the target through the holding
company/borrower, the repayment pro-
visions of the loan agreement in this
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context are crafted so as to cater for
the settlement of the loan amount by
shares of the target holding company,
rather than cash.

Pledge of shares

A pledge describes a contractual
relationship where the physical posses-
sion of any asset capable of actual, or
constructive, delivery is delivered by
one person (the pledgor) to another (the
pledgee) as security for payment of a
debt or performance of a promise. In the
context of a pledge agreement concern-
ing the shares of the holding company,
such asset comprises the original shares
certificate that evidences title to such
shares of the holding company as therein
expressly mentioned.

The shares pledge agreement
comprises a much trusted medium
for creditors in securing a loan. On
execution of the shares pledge
agreement, the pledgor hands over to
the pledgee the shares certificate of the
shares of the holding company that are
used as security.

The ownership of the pledged shares
remains with the pledgor, as it is only the
possession of the shares certificate that
is delivered to the pledgee.

The pledgee — or any other person
nominated by the pledgee - shall
become the registered owner of the
pledged shares once, and if, the pledgor
is in default, or in continuous default,
of the terms stipulated in the shares
pledge agreement.

The tax position will ultimately be
among the decisive factors as to how
acquisition equity will be generated
out, or injected into, the Cyprus holding
company. Implementation and profes-
sional advice fees apart, costs for capital
and stamp duty, if applicable, should
also be levied and quantified from the
outset. Depending on how the acquisi-
tion structure is layered, reference must
always be made to the prohibitions and
exceptions afforded in section 53 of the
Companies Law concerning the financial
assistance by a company for purchase
of, or subscription for, its own or its
holding company’s shares. i
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